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or district raises difficult questions of construction, and, on any.
construction, serious doubts with regard to the applicability
of the statute to situations which ought to be included within
its operation. If the word "domiciled1* is used in the techni-
cal sense customary in the conflict of laws the reference should
be to the province as a whole (e), but some analogous meaning
must be attributed to the statutory clause as it stands. Strictly
read, the clause would include only a testator as to whom the
factum of residence in the county or district and the animus
manendi with regard to the county or district are proved.
Perhaps by a liberal and slightly imaginative construction the
clause might be read as meaning "domiciled" in Ontario and
"resident" in the county or district. In that event the clause
would be open to an objection similar to that applicable to the
English statute, namely, that it would exclude the case of a
testator domiciled outside of Ontario, leaving immovables sit-
uated in Ontario. Alternatively, if "domiciled" were con-
strued as "resident" (f), the clause would still be defective
because no provision would be made for the case of a testator
domiciled in Ontario, but having no "fixed place of abode" in
any county or district in Ontario, and perhaps being tempor-
arily resident outside of Ontario. Probate might then be
granted in any county or district in which the testator "had
property at the time of his death" (g), but no application
could be made under the Dependants' Relief Act. On the
other hand the case of testator who was domiciled outside of
Ontario but resident within Ontario would not be excluded
from the operation of the statute.

For reasons which will appear in the later discussion I
submit that s. 2(1) of the Ontario statute should be amended
so as to omit the reference to the domicile of the testator and
to provide that the application may be made to a judge of the
surrogate court of the county or district in which the will is

(e) Attorney-General for Alberta v. Cook [1926] A.C. 444, [19263
2 D.L.R. 762, [1926] 1 W.W.R. 742..

(/) Of. chapter 38, note (p), with regards to the Adoption Act
of the province of Quebec: "The fact that the domicile in question is
localized in a particular district of the province suggests the possi-
bility that domicile is here used in the sense of residence."

(g) The two phrases enclosed within quotation marks occur in
the Surrogate Courts Act, R.S.O. 1937, c. 106, s. 22, defining the
territorial jurisdiction of the surrogate courts in respect of the
granting of probate. The section further provides that in "other
cases the granting of probate . . . shall belong to the surrogate
court of any county."